Personal Property Securities Act -

getting started

1. INTRODUCTION AND HISTORY
Introduction

There will be two seminars

Second seminar more detailed and practical
What this seminar covers

More legislative developments to come
History

The current problem

What laws PPSA replaces

Inconsistency in existing law

Registration under existing law

Priority rules under existing law

The reform process

Lengthy process

Delays in the process

Company law reform

Recommencement in 1998

Further changes could happen

Check for amendments

2. THE SCOPE OF THE PPSA

Introduction

Security interests

Substance over form

Title is irrelevant

Substance test for security interests
Transactions must be examined individually
An interest in personal property

Types of personal property

Determining whether something is "personal property”
Personal property excluded from the PPSA
Proprietary interest

No distinction between legal and equitable interests
Security interests in deposit accounts
Consensual transaction

Secure payment or performance of an obligation

One person’s collateral can secure another person’s obligation

Deemed security interests

True security interests versus deemed security interests
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Transfers of accounts receivable and chattel paper

Distinction between absolute transfers and true security interests

Difference between accounts receivable and chattel paper
The PPSA versus prior law

Leases for a term of more than one year

Definition of lease for a term of more than one year
Commercial consignments

Non-application

Effect of non-application

Interests to which the PPSA does not apply
Interests created by operation of law

Set-off, netting or combination of accounts
Interests in land

Interests governed by other legislation

Transfers of certain rights to payment
Miscellaneous transactions

Transactions on the fringe

Trusts

Negative pledges

Subordination agreements

Subordination agreements that are not security interests
No requirement to register financing statement
Subordination agreements may be security interests
Duty to account not a security interest

Flawed assets

3. ATTACHMENT AND PERFECTION

New terminology

Attachment

Key concept

Third parties

Later attachment

Value

Rights in the collateral

Floating charge

After-acquired property

Enforceability against third parties

Description of collateral

Perfection

When perfection occurs

Order irrelevant

Perfection by registration
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Perfection by possession

Investment securities

Transfer of shares needed for perfection
Negotiable instruments

Proceeds

Tracing issues

Other specific rules apply

4. THE SYSTEM - HOW THINGS WILL WORK IN FUTURE

The nature of the PPSA Register
Registrar

Electronic register

No district registers

Similar to MVSA Register

On line and real time

Searches of the PPSA Register

Real time searches

Fees

Search criteria

Privacy issues / Permitted search purposes
Registration of security interests
Financing statements

Fees

Verification Statements

Advance registrations

Multiple securities

Verification to be copied to debtor
Errors in financing statements

Duration of registration, and renewal of registration
Registration lasts 5 years

Renewal of registrations

Financing change statements

Financing change statements

Functions

Releases of security interests
Compulsory releases

Release on request

Release fees

Trust deeds

Access to copies of security agreements
Documents not filed

Entitlement to request documents from secured parties
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Copies previously provided etc

Court may excuse compliance with unreasonable requests
Powers of court

Ability to charge fees for copies of documents

5. CONSEQUENCES OF PERFECTION

A. PRIORITY BETWEEN SECURITY INTERESTS: PRIORITY OF OTHER
INTERESTS IN COLLATERAL

Introduction

Outline of Parts 7 and 8

General rules

Types of security interest

Purchase Money Security Interest ("PMSI")
Liens

Types of collateral

Money

Proceeds

Negotiable instruments

Investment security

Chattel paper

Negotiable documents of title

Crops

Assignments of chattel paper and accounts receivable
Subsequent events affecting the collateral
Collateral becomes an accession

Collateral becomes processed or commingled
Collateral is transferred

Subsequent events affecting the security interest
Security interest is transferred

Security interest is subordinated

Further advances are made

B. POSITION BETWEEN PERFECTED SECURITY INTERESTS AND
PURCHASERS

General rule - perfected security interest has priority over purchaser of
collateral

General rule

Similar to pre-PPSA law

Exceptions

Sales of goods in the ordinary course of the seller’s business
Comparison with pre-PPSA law, and floating charges
Ordinary course of business

Sales of consumer goods

Consumer goods under $2,000
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Value at time security attaches, not time of sale
Purchasers of motor vehicles

Consumer vehicle sales

Based on Motor Vehicle Securities Act

Purchasers of consumer goods or equipment required to be described by
serial number

Cash, negotiable instruments, investment securities, etc

C. UNSECURED CREDITORS AND THE PPSA

Introduction

Execution creditors

Priority rule

Policy on priority rule

When is "at the time of execution"?

Charging orders, garnishment or attachment

Execution creditor’s rights terminate upon insolvency
Voidable transactions

PPSA enforcement provisions

Failure to perfect upon insolvency

Registration of financing statements

Unperfected security interests remain valid upon insolvency
Policy arguments

Ineffective security agreements

Possibility of security interest fabrication

Other PPSA insolvency issues

Voidable transactions

Preferential creditors

PPSA’s effect on the floating charge

Property not restricted from being sold in the ordinary course of business
Purchase money security interests

Purchase money security interests in accounts receivable as proceeds
Perfection of purchase money security interests

6. TRANSITIONAL PROVISIONS

Transition

New registration rules

Part 12 applies

Six month transitional period

Creditors must perfect prior interests

Registration formalities before six month period

Motor Vehicle Securities Act securities must be re-registered
Searching old registers

Unregistered security interests

Priorities
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Summary: Transition

7. ENFORCEMENT

Introduction

Excluded security interests

Receiverships

Contracting out

Options available to the first-ranking security holder
The sale process

Consequences of sale

Retain collateral

Options available to the debtor and others prior to sale or taking possession
The right of redemption

The right of reinstatement

Accessions

Notice of removal of accessions

Removal and reimbursement
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